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U.S. Customs Service 


Treasury Decision 


ERRATUM 


19 CFR Parts 162 and 171 
(T.D. 89-86) 
CUSTOMS REGULATIONS AMENDMENTS CONCERNING 


SEIZURE OF PROPERTY FOR POSSESSION OF CON- 
TROLLED SUBSTANCES; CORRECTION 


AGENCY: U.S. Customs Service, Department of the Treasury. 
ACTION: Final rule; correction. 


SUMMARY: This document was originally published in the Customs 
BuLLeETIN, Vol. 23, No. 38, dated September 20, 1989, appearing on 
pp. 10-25. 

Please make the following correction: 

Page 25, line 8, correct “of acquisition” to read “or acquisition”. 








U.S. Customs Service 


Customs Service Decisions 


DEPARTMENT OF THE TREASURY, 
OFFICE OF THE COMMISSIONER OF CUSTOMS, 
Washington, D.C., October 6, 1989. 
The following are decisions of the United States Customs Service 
where the issues involved are of sufficient interest or importance to 
warrant publication in the Customs BULLETIN. 
Harvey B. Fox, 
Director, 
Office of Regulations and Rulings. 


(C.S.D. 89-104) 


Carriers: Vessel repair duties; the cost of repairs made which are 
covered by a new construction warranty. 


Date: June 21, 1989 

File: HQ 110059 
VES-—13-18-CO:R:P:C 110059 LLB 
Category: Carriers 


Cuter, TECHNICAL BRANCH 

Paciric REGION 

300 North Los Angeles Street 

P.O. Box 2071 

Los Angeles, California 90053-3379 


Dear Sir: 

Reference is made to your memorandum of February 7, 1989, for- 
warding the application for relief from vessel repair duties submit- 
ted by American President Lines, Ltd. regarding vessel repair entry 
number C27-0034983-3 filed in connection with the October 3, 
1988, arrival of the vessel MV President Polk at the port of San Pe- 
dro, California. 


Facts: 

The vessel was bound from Oakland, California, to Yokohama, Ja- 
pan, and the deck crew was attempting to secure the port and star- 
board anchors for sea. The port anchor was not engaged when it 
was thought to be, apparently because the clutch engagement jaws 
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cannot be seen from the control stations. When the brake was re- 
leased in order to heave the anchor home, the anchor dropped and 
began to run out. The hydraulic brake tightened after about 9 shots 
of chain had payed out, and then failed allowing the chain to run to 
the bitter end which held fast. The vessel was in about 28 fathoms 
of water at the time, but was doing 16 knots and so, apparently, was 
dragging the anchor. The vessel was brought to a full stop and the 
anchor was heaved up, at which time it was noted that the stock 
was fractured and the flukes were missing. 

The vessel was delivered new to the owner by the builder on July 
17, 1988, and was built under a construction contract containing a 
warranty clause. Article 18 of the contract guarantees the vessel for 
one year from the date of delivery against, among other things, 
“any * *.* defect * * * in * * * engineering * * *”. The claim of la- 
tent design defect is claimed in this case. 


Law and Analysis: 


Section 466, Tariff Act of 1930, as amended (19 U.S.C. 1466) pro- 
vides, in pertinent part, for payment of duty in the amount of 50 
percent ad valorem on the cost of foreign repairs to vessels docu- 
mented under the laws of the United States to engage in foreign or 
coastwise trade, or vessels intended to engage in such trade. 

A category of operations related to certain shipyard warranty 
guarantees was recognized as potentially eligible for duty refund by 
the Court in Sea-Land Service, Inc. v. United States, 683 F. Supp. 
1404 (CIT 1988). In the cited case, the Court found refundable the 
cost of repairs made which are covered by the new construction 
warranty within a reasonable period of time (interpreted as occur- 
ring within one year from the date of delivery of the new vessel to 
the owner). As previously mentioned, this vessel was delivered new 
to the operator two months prior to the incident. Of paramount im- 
portance in such cases, however, is evidence of acknowledgement, 
by payment of the repair bill or otherwise, that the builder consid- 
ers the cost to be covered by the general warranty terms. In this 
case, there is a showing that the vendor was notified by the opera- 
tor, but there is no evidence that the cost of the foreign shipyard 
work was borne by the vendor/builder. In fact, the operator pro- 
vides invoices for foreign work and makes the statement, * * * 
“APL intends to pursue its rights under the one year warranty pro- 
vision in the contract with the shipbuilder * * *”. Evidence is not 
present which would permit Customs to find that the expense was 
covered by a warranty clause consistent with the findings of the 
Court in Sea-Land Service, supra. 

Holding: 

Consistent with the above-stated reasoning, the application 

should be denied, and the applicant informed of the right to petition 


for review of this denial and to supply further evidence to support 
the warranty claim. 





U.S. CUSTOMS SERVICE 


(C.S.D. 89-105) 


Carriers: The coastwise laws; transportation between points in the 
United States of trailers loaded with construction materials. 


Date: April 18, 1989 
File: HQ 110098 
VES-3 CO:R:P:C 110098 PH 
Category: Carriers 
Mr. Davin A. O’NEIL 
PRESIDENT 
Seawortuy Systems, INc. 
P.O. Box 965 
Essex, Connecticut 06426 


Re: Applicability of coastwise laws to transportation across Boston 
Harbor of roll-on/roll-off trailers loaded with construction 
materiels. 


Dear Mr. O’NEIL: 

This is in response to your letter of March 1, 1989, in which you 
request a ruling on the applicability of the coastwise laws (i.e., the 
Jones Act in this case) to certain transportation of merchandise 
across Boston Harbor. You also ask about the applicability of the 
Bowaters Act. It is not apparent to us that the Bowaters Act would 
be applicable in this case. For your general information, we are en- 


closing a copy of a recent ruling (our File No. 110064) on the appli- 
cability of the Bowaters Act to a construction project. 


Facts: 

You state that the State of Massachusetts will be soliciting bids 
for the use of a water transportation system in the Boston Harbor 
Clean-up Project. You plan to bid for the use of your United States- 
built, documented, and crewed vessel, but you understand that 
others may be bidding on the project and planning to use non-Unit- 
ed States vessels. You are concerned that the local authorities may 
not understand the ramifications of the Jones Act with regard to 
the transportation part of the project and therefore request this 
ruling. 

You state that the transportation involved is the movement of 
Roll-on/Roll-off trailers loaded with construction materials across 
Boston Harbor, a distance of approximately seven miles. The actual 
points between which the materials will be transported are the Fore 
River staging area and the Deer Island Waste Water Treatment 
Plant. 


Issue: 

Does the transportation between points in a United States harbor 
of Roll-on/Roll-off trailers loaded with construction materials in a 
vessel other than a United States built, owned, and properly docu- 
mented vessel violate 46 U.S.C. App. 883? 
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Law and Analysis: 

Section 27 of the Act of June 5, 1920, as amended (41 Stat. 999; 46 
U.S.C. App. 883, often called the Jones Act), provides, in pertinent 
part, that: 

No merchandise shall be transported by water, or by land and 
water, on penalty of forfeiture of the merchandise (or a moneta- - 
ry amount up to the value thereof as determined by the Secre- 
tary of the Treasury, or the actual cost of the transportation, 
whichever is greater, to be recovered from any consignor, seller, 
owner, importer, consignee, agent, or other person or persons so 
transporting or causing said merchandise to be transported), be- 
tween points in the United States * * * embraced within the 
coastwise laws, either directly or via a foreign port, or for any 
part of the transportation, in any other vessel than a vessel 
built in and documented under the laws of the United States 
and owned by persons who are citizens of the United States 
* * 


The term “merchandise,” as used in 46 U.S.C. App. 883, is not de- 
fined for purposes of that provision. We have used the definition of 
“merchandise” found in section 401(c), Tariff Act of 1930, as 
amended (19 U.S.C. 1401(c)), in our application of section 883. ““Mer- 
chandise” is defined in section 1401(c) as meaning “goods, wares, 
and chattels of every description, and [including] merchandise the 
importation of which is prohibited, and monetary instruments as 
defined in section 5312 of Title 31.” We have held that articles 
owned by the owner of the vessel in which they are transported are 
merchandise, within the meaning of section 883, even if the articles 
are intended for his or her use and not for resale or distribution. 

The prohibition in the Jones Act applies regardless of the dis- 
tance of the transportation and regardless of the fact that the trans- 
portation may be between two points within the same harbor. As 
can be seen from our interpretation of the term “merchandise” in 
the Jones Act, Roll-on/Roll-off trailers and the construction materi- 
als with which they are loaded would be considered merchandise 
subject to the Jones Act. The transportation between points. in a 
United States harbor of such merchandise in a non-coastwise-quali- 
fied vessel is prohibited by the Jones Act. 

Holding: 

The transportation between points in a United States harbor of 
Roll-on/Roll-off trailers loaded with construction materials in a ves- 
sel other than a vessel built in, owned by citizens of, and document- 
ed under the laws of the United States does violate 46 U.S.C. App. 
883. This is true even if the trailers and construction materials are 
owned by the owner of the transporting vessel. 





U.S. CUSTOMS SERVICE 


(C.S.D. 89-106) 


Carriers: Leased articles, the term of a lease, or the sum of the 
terms of successive leases. 


Date: June 12, 1989 
File: VES 13-18 CO:R:P:C 
110194 RAH 


Cuter, TECHNICAL BRANCH 
COMMERCIAL OPERATIONS DIVISION 
PaciFic REGION 

300 North Los Angeles Street 
P.O. Box 2071 

Los Angeles, California 90053 


Re: Vessel Repair Entry No. H24—0006017-2; Date of entry: Februa- 
ry 2, 1989; Date of arrival: January 28, 1989; Vessel: Alaskan Hero. 


Dear Sir: 

Your memorandum dated April 18, 1989, forwarded with docu- 
ments attached, sought our advice on items A (1-4), B, F and G 
listed on the above referenced vessel repair entry. 

The vessel arrived at Dutch Harbor, Alaska, on January 1, 1989, 
from Ishinomake, Japan. The vessel owner has filed a timely Appli- 
cation for Relief, contending that items A, B, F and G on the entry 


in question should not be subject to duty as they are not repairs or 
equipment but constitute additions to the hull. 
Title 19 U.S.C. § 1466(a), provides, inter alia: 


The equipments, or any part thereof, including boats, pur- 
chased for, or the repair parts or materials to be used, or the 
expenses of repairs made in a foreign country upon a vessel 
documented under the laws of the United States to engage in 
the foreign or coasting trade, or a vessel intended to be em- 
ployed in such trade, shall, on the first arrival of such vessel in 
any port of the United States, be liable to entry and the pay- 
ment of an ad valorem duty of fifty per centum on the cost 
thereof in such foreign country. 


It is well established that alterations to the hull and fittings of 
vessels are not subject to duty, C.LE. 10431/60 (07-19-60); T.D. 
44886 (05-12-31). In an opinion of the Attorney General, which 
quoted the Naval Board of Construction, the term “fittings to the 
hull” (in contradistinction to “equipment” or “repairs”) is any per- 
manent thing attached to the hull which would remain on board 
were the vessel to be laid up for a long period. Otte v. United States, 
7 C.C.P.A. 1661 (1916). In the instant case, the passage and stairway 
are permanent additions to the hull and are, therefore, not subject 
to duty. 

On the other hand, equipment is defined as any portable article 
necessary for the navigation, operation, or maintenance of a vessel, 
but not permanently incorporated in or permanently attached to its 
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hull or propelling machinery and not constituting consumable sup- 
plies. United States v. Admiral, T.D. 44359. It is the furniture of 
whatsoever nature which is put into a finished ship in equipping 
her. It includes any thing that is used in or about a ship for the pur- 
pose of fitting or adapting her for the sea or for naval service. Id. 
Therefore, pending further evidence to the contrary, the beds, radar 
mast, radar and marking chalk constitute equipment and are 
dutiable. 

Finally, applicant requests relief from duty on invoice item G, the 
cost of new fish net obtained pursuant to a lease agreement. The ap- 
plicant has raised the issue of the dutiability of leased articles on 
two previous occasions. In the first of these, a request for advance 
ruling, we replied in our ruling of December 23, 1988 (Ruling Letter 
109946), that our long-standing position has been that so long as 
particular lease terms are not tantamount to a purchase, the re- 
ceipt of leased equipment is not within the contemplation of section 
1466 (citing C.I.E. 289/49, C.I.E. 1067/60, C.IL.E. 583/67, and Ruling 
Letter 103682). The lease claim was dismissed in the December 23, 
1988, inquiry because the lease period was for an inordinate portion 
of the expected useful life of the nets (approximately two-thirds of 
the useful life). An amended request was made which adjusted the 
lease period downward, but the vessel arrived, made entry and filed 
an Application for Relief prior to the issuance of a response to the 
amended request for advance ruling. 

The renewal of the request and the recitation of the lease deter- 
mination guidelines applied by the Internal Revenue Service (I.R.S.) 
contained in that request point to the need for some objective mea- 
sure for Customs purpose in such case. for our purpose, it will be 
necessary that a lessee show that the term of a lease, or the’ sum of 
the terms of successive leases of the same equipment, will not ex- 
ceed one-third of the total useful life of the leased article. In this 
case, the lease for eleven months of nets with a projected useful life 
of three years is considered to be a lease, and there is no duty conse- 
quence under section 1466. 

If you have any further questions, please do not hesitate to con- 
tact our office. 


(C.S.D. 89-107) 


Carriers: The use of a non-coastwise-qualified barge for utilization 
as a stationary work platform. 


Date: June 21, 1989 

File: HQ 110265 
VES-13-17-CO:R:P:C 110265 LLB 
Category: Carriers 





U.S. CUSTOMS SERVICE 


Mr. Cuuck Morris 

SpPEcIAL ProJEcts 

UNDERWATER CONSTRUCTION, INC. 
8740 Harizell Road 
Anchorage, Alaska 99507 


Re: Use of Canadian-registered barge as a stationary platform for 
cleaning oil-contaminated oil containment and cleaning equipment. 


Dear Mr. Morris: 

This is in response to your letter of June 14, 1989, in which you 
request that we rule upon the use of a non-coastwise-qualified barge 
for utilization as a stationary work platform. 


Facts: 


Your company, a U.S. company of which all the stock is US.- 
owned, owns a barge of Canadian registry which is currently 
moored in Seattle, Washington. It is proposed to tow the barge, 
known as the “336”, from Seattle to a point in the recently fouled 
Prince William Sound, Alaska, where it would be moored for use as 
a stationary work platform on which oil-contaminated cleaning 
equipment would be cleaned. 

It is stated that there would be no quarters aboard for housing 
workers since the only proposed use for the barge is as a work sta- 
tion. The official number of the barge is 345035. 


Issue: 


Whether the coastwise laws are violated when a non-coastwise- 
qualified barge is used as a stationary work platform in coastwise 
waters. 


Law and Analysis: 


Title 46, United States Code App., section 883 (46 U.S.C. App. 
883), in pertinent part, prohibits the transportation of merchandise 
between points in the United States embraced within the coastwise 
laws, either directly or via a foreign port, or for any part of the 
transportation, in any vessel other than a vessel built in and docu- 
mented under the laws of the United States and owned by persons 
who are citizens of the United States. 

The Customs-Service consistently has held that the use of a non- 
coastwise-qualified vessel as a moored facility does not violate the 
coastwise laws, or any other law administered by the Customs Ser- 
vice, provided that the vessel remains stationary. Customs also has 
held that if the vessel is being loaded or unloaded and must be 
moved to another location because of stress of weather or other rea- 
son involving the vessel’s safety, subsequently is returned to the 
same point to continue its loading or unloading, and neither loads 
nor unloads merchandise at any other point in the United States, 
the coastwise laws are not violated. 
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Although the vessel will not be engaging in coastwise trade while 
in operation as a stationary work facility, the point should be made 
that by virtue of its being anchored within territorial waters, the 
vessel itself will become a coastwise point. The practical effect of 
this fact is that any vessel moving merchandise or passengers be- 
tween the moored barge and another coastwise point (in either di- 
rection), must itself be documented for the coastwise trade. Of 
course, the barge itself may not have any passengers or merchan- 
dise aboard during its initial tow from Seattle, or during its tow at 
the completion of its mission if that tow is to another coastwise 
point. You should also know that under the provisions of the coast- 
wise towing statute codified at section 316 of title 46, United States 
Code App. (46 U.S.C. App. 316), the vessel towing your barge be- 
tween coastwise points must be properly documented for that 
service. 

Holding: 

In light of the facts, law and analysis discussed above, a foreign- 
registered barge may be used as a moored stationary work platform 
within the territorial waters of the U.S. without adverse conse- 
quence under the coastwise laws of the United States, so long as it 
transports neither passengers nor merchandise while under tow be- 
tween coastwise points. 


(C.S.D. 89-108) 


Drawback: The fungibility of wheat under the substitution same 
condition drawback law. 


Date: June 6, 1989 

File: HQ 219181 

PRO-1-CO:R:C:E 219181K 

Category: Drawback (19 U.S.C. 1313(j\(2)) 


Deputy ASSISTANT REGIONAL CoMMISSIONER OF CUSTOMS 
CLASSIFICATION AND VALUE 

NortH CENTRAL REGION 

55 East Monroe Street 

Chicago, Illinois 60603-5790 


Re: Request for internal advice dated October 22, 1986, and Protest 
No. 3501-6—-000034, dated November 18, 1986. 


Dear Sir: 

The request for Internal Advice from your office dated October 
22,. 1986, concerned the fungibility of wheat under 19 U.S.C. 
13132). In the meantime, four drawback entries were denied and 
a protest was filed on November 18, 1986, Protest Numbered 
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3501-6-000034. Two of the four drawback entries were submitted 
for our review. Our replay to your request for Internal Advice for 
pending claims is also applicable to pending protests involving the 
same issue. 


Facts: 

The protestant imported ten shipments of duty-paid Canadian 
wheat which were presumedly consumed in the production of flour 
and the consumption entries were designated as the basis for draw- 
back covered by Drawback Entry No. 86-900317-0. The imported 
shipments of wheat were certified by the standards of the Canadian 
Grain Commission as Number (1) One Canada Western Red Spring 
wheat. Nine of the shipments contained a protein content of 14.5 
percent and the tenth contained 13.5 percent. Five shipments of 
wheat purchased domestically by the protestant were substituted 
for the imported designated wheat and exported for drawback. The 
protestant arranged for the shipment of the domestic wheat directly 
from the seller’s grain elevators to South America, The protestant 
did not physically take possession of the wheat. All five shipments 
of the substituted wheat were certified by the Federal Grain Inspec- 
tion Service (FGIS), United States Department of Agriculture 
(U.S.D.A.) as U.S.D.A. quality Grade No. 2, Northern Spring Wheat 
or better. Documentation indicates that two of the five shipments of 
wheat contained a protein content of 14 percent and the protein 
content of the other three was not indicated. 

Also, the protestant imported six shipments of duty-paid Canadi- 
an wheat which were presumedly consumed domestically and the 
consumption entries were designated as the basis for drawback cov- 
ered by Drawback Entry No. 86-900319-6. These shipments of 
wheat were certified by the standards of the Canadian Grain Com- 
mission as Number (3) Three Canada Western Red Spring Wheat. 
The protein content was not indicated. Three shipments of wheat 
purchased domestically by the protestant were substituted for the 
imported designated wheat and exported for drawback. The protes- 
tant arranged for the shipments of the domestic wheat directly 
from the seller’s grain elevators to South America. The protestant 
did not physically take possession of the wheat. All three export 
shipments were certified by the FGIS as U.S.D.A. Grade No. 2 or 
better Norther Spring Wheat. The protein content of the shipments 
was 14 and 14.5 percent. 

It is the position of the protestant that Canadian Western Red 
Spring Wheat and U.S. Northern Spring Wheat are fungible for 
purposes of the fungibility requirement of the substitution same 
condition drawback law (19 U.S.C. 1313()(2)) not withstanding the 
standards of grades of the U.S.D.A. or the protein contents of the 
shipments of wheat. We do not agree. 
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Issue: 

The issue is whether the Official United States Standards for 
Grain and the protein content are determinative for fungibility is- 
sues concerning wheat. 


Law and Analysis: 

The substitution same condition drawback law, 19 U.S.C. 
1313(j\(2), requires that the merchandise substituted for exportation 
must be fungible with the duty-paid merchandise and in the same 
condition as was the imported merchandise at the time of its impor- 
tation. The term “fungible merchandise” is defined in the Customs 
Regulations (19 C.F.R.191.2(1)) as “merchandise which for commer- 
cial purposes is identical and interchangeable in all situations.” 

The United States standards of quality grades for wheat were 
adopted after public comment procedures as required by The Unit- 
ed States Grain Standards Act, as amended (7 U.S.C. 71 et seq.) and 
are found in the regulations of the United States Department of Ag- 
riculture, 7 CFR 810.2201-810.2205. The regulations define seven 
classes of wheat. Northern Spring Wheat is defined as “Hard Red 
Spring Wheat with 25 percent or more but less that 75 percent of 
dark, hard, and vitreous kernels (810.2202(a)(2)(ii)) and there are 
five grades for this wheat in 810.2204. 

The Act states the Congressional findings and declaration of poli- 


cy in 7 U.S.C. 74(a) and (b) as follows: 


(a) Grain is an essential source of the world’s total supply of 
human food and animal feed and is merchandised in interstate 
and foreign commerce. It is declared to be the policy of the Con- 
gress, for the promotion and protection of such commerce in 
the interests of producers, merchandisers, warehousemen, 
processors, and consumers of grain, and the general welfare of 
the people of the United States to provide for the establishment 
of Official United States standards for grain, to promote the 
uniform application thereof by official inspection personnel, to 
provide for an official inspection system for grain, and to regu- 
late the weighing and the certification of the weight of grain 
shipped in interstate or foreign commerce in the manner here- 
inafter provided; with the objectives that grain may be market- 
ed in an orderly and timely manner and that trading in grain 
may be facilitated. It is hereby found that all grain and other 
articles and transactions in grain regulated under this Act are 
either in interstate or foreign commerce or substantially affect 
such commerce and that regulation thereof as provided in this 
Act is necessary to prevent or eliminate burdens on such com- 
merce and to regulate effectively such commerce. 

(b) It is also declared to be the policy of Congress— 

(1) to promote the marketing of grain of high quality to both 
domestic and foreign buyers; 

(2) that the primary objective of the official United States 
standards for grain is to certify the quality of grain as accurate- 
ly as practicable; and 
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(3) that official United States Standards for grain shall— 


(A) define uniform and accepted descriptive terms to fa- 
cilitate trade in grain; 

(B) provide information to aid in determining grain 
storability; 

(C) offer users of such standards the best possible infor- 
mation from which to determine end-product yield and 
quality of grain; and 

(D) provide the framework necessary for markets to es- 
tablish grain quality improvement incentives. 


We are satisfied that the U.S.D.A. standards for grain carries out 
the declared policy of the Congress and that the grain market relies 
on the U.S.D.A. standards for wheat and offers users of the stan- 
dards the best possible information to determine quality, price and 
end-product yield. 

The Customs Service has consistently applied the standards of 
quality grades of the U.S.D.A. as guidelines to determine the “same 
kind and quality” requirements of substitution manufacturing 
drawback under 19 U.S.C. 1313(b). In Treasury Decision 80-153, the 
Customs Service affirmed its use of the U.S.D.A. standards of quali- 
ty grades for orange juice as guidelines in determining same kind 
and quality questions for orange juice products. Customs Service 
Decision 81-131 and Treasury Decision 80-57 set forth the position 
of the Customs Service to use the U.S.D.A. standards of quality 
grades for tobaccos as guidelines in determining same kind and 
quality questions for tobaccos. The substitutions were on a grade for 
grade basis. 

Section 191.2(m) of the Customs Regulations defines the term 
“same kind and quality” as “merchandise which may be substituted 
under substitution [manufacturing] drawback. Fungible merchan- 
dise is always same kind and quality merchandise; however, same 
kind and quality merchandise is not always fungible merchandise.” 
Section 191.2(1) defines the term “fungible merchandise” as “mer- 
chandise which for commercial purposes is identical and inter- 
changeable in all situations.” Substituted merchandise used in a 
manufacturing process under 19 U.S.C. 1313(b) does not necessarily 
have to be identical with the imported designated merchandise. 
However, merchandise substituted under the substitution same con- 
dition drawback, 19 U.S.C. 1313()(2), must be commercially identi- 
cal with the imported designated merchandise in all situations. The 
use of the U.S.D.A. quality standards noted above, are satisfactory 
for our use as guidelines in determining same kind and quality re- 
quirements for manufacturing drawback. We believe that they are 
equally satisfactory for our use as “guidelines” for determining 
whether imported designated merchandise and substituted mer- 
chandise are identical for substitution same condition drawback. 
However, we may go beyond the standards of quality to determine 
the “fungible” (identical) requirement. 
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In addition to the U.S.D.A. standards of quality for wheat, we are 
of the opinion that the protein content of the wheat is another es- 
sential element to be considered in determining fungibility for this 
merchandise. Generally, wheat containing high protein content is 
used for products that must rise considerably such as hard rolls and 
water biscuits. Conversely, wheat containing low protein content is 
used in products which need little leavening such as crackers or 
sugar cones. Accordingly, the protein content affects the quality 
and the price of the wheat and the question is what variances, if 
any, are permissible. 

The protein content is such an important element in determining 
the quality and marketability of wheat that the FGIS, under the au- 
thority of 7 U.S.C. 79(b), issued a handbook to establish procedures 
for determining and certifying official protein content in wheat, 
monitoring the accuracy of protein results, and maintaining protein 
equipment accuracy. The official protein determinations in wheat 
are limited to five classes that includes Hard Red Spring Wheat of 
which Northern Spring Wheat is a subclass thereof. The FGIS re- 
ports protein contents to the nearest one-tenth percent (0.1%) by 
weight. The Handbook of Analytical Chemistry, pages 12-41, indi- 
cates that the Kjildahl method, one of the approved methods for 
protein determinations, has an inherent error of +0.2%. According- 
ly, as far as the protein element is concerned, we would consider a 
variance of +0.3% as satisfying the fungibility requirement. For ex- 
ample, a shipment of wheat having a stated protein content of 
11.5% would be considered as fungible with a shipment of wheat 
having a minimum protein content of 11.2% and a maximum pro- 
tein content of 11.8% provided that the imported designated ship- 
ment and the substituted shipment both meet the same quality 
grade and class of the U.S.D.A. standards for wheat. 

There is a further issue in the facts presented concerning the 
“possession” requirement of 19 U.S.C. 1313G)(2). In C.S.D.s 87-18 
and 85-52, the term “possession” for purposes of the substitution 
same condition drawback law was defined as meaning the 

complete control over the articles or merchandise on premises 


or locations where the possessor can put the articles or mer- 
chandise to any use chosen. 


The term possession means both legal and physical possession. We 
are not satisfied that the physical possession has been complied 
with under the facts presented. 


Holding: 

Two shipments of wheat that meet the same quality grade and 
class of the standards of quality for wheat of the United States De- 
partment of Agriculture and have a variance in protein content of 
+0.3 percent are fungible and satisfies the fungibility requirement 
of the substitution same condition drawback law, 19 U.S.C. 
1313(j)(2). 
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You are directed to resolve all pending drawback claims and pro- 
tests concerning this issue in accordance with this ruling. 


(C.S.D. 89-109) 


Classification: The applicability of HTSUSA 9813.00.55 to a porta- 
ble brine freezer unit. 


Date: June 26, 1989 

File: HQ 221136 

CON-9-13 CO:R:C:E 221136 MM 
Category: Classification 

Tariff No.: 9813.00.55 


Mr. C. M. SwinsurNson 
BorperR BrRoKERAGE Co., INc. 
P.O. Box B 

Blaine, Washington 98230 


Re: Applicability of HTS 9813.00.55 to a portable brine freezer unit 
from Canada. 


Dear Mr. SWINBURNSON: 
This is in reply to your letter dated December 13, 1988, on behalf 
of your client, Farwest Fisheries Inc. 


Facts: 

An American company plans to import a brine freezer unit from 
its Canadian parent company for its use during the month of April 
each year to freeze whole herring roe for subsequent exportation. In 
order to achieve the highest quality product for exportation to Ja- 
pan the herring roe will be frozen as soon as possible after harvest- 
ing. The basic components consist of a product conveying system, a 
brine freezer, a subcooling belt freezer and a refrigeration package 
which will be installed in five 40-foot containers. The system was 
designed to the Canadian firm’s specifications and will be able to 
freeze herring in approximately 25 minutes and has a capacity of 
125 tons per day. The on-site construction and operation will be su- 
pervised by an employee of the Canadian firm. 


Issue: 

Whether a portable brine freezer used to freeze whole herring roe 
for export may be admitted temporarily free of duty under bond 
under subheading 9813.00.55, Harmonized Tariff Schedule of the 
United States (HTS)), as an article of special design for temporary 
use exclusively in the manufacture or production of articles for 
export. 





16 CUSTOMS BULLETIN AND DECISIONS, VOL. 23, NO. 44, NOVEMBER 1, 1989 


Law and Analysis: 

Subheading 9813.00.55, (HTS) (formerly item 864.55, Tariff Sched- 
ules of the United States (TSUS)) provides for the temporary entry 
free of duty under bond of articles of special design for temporary 
use exclusively in connection with the manufacture or production of 
articles for export. A study of the legislative history and past Cus- 
toms decisions indicates that this section of the tariff law which was 
originally part of section 308(9) of the Tariff Act of 1930, as 
amended, was enacted to enable domestic manufacturers to com- 
pete in foreign markets for the sale of such articles meeting the for- 
eign purchaser’s specification. This provision contemplates the tem- 
porary importation of an article of special design, such as a mold, 
die, engraving plate, special tool, or blueprint, to be used to 
reproduce in the United States merchandise made to the foreign 
purchaser’s specification. 

To qualify under this subheading the article must be of special de- 
sign and must be used to manufacture or produce articles for ex- 
port. We do not consider the brine freezer unit to be an article of 
special design such as the pattern-type articles listed above. What 
constitutes an article of “special design” has been discussed previ- 
ously in C.S.D. 82-158. 

With respect to the second requirement, a manufacture or pro- 
duction has been defined for customs purposes as a process which 
changes or transforms an article into a new and different article 
having a distinctive name, character or use. Anheuser-Busch Brew- 
ing Association v. United States, 207 U.S. 556 (1907). 

Freezing is not considered a manufacture or production because 
its purpose is to preserve an article in its original condition as much 
as possible rather than to change or transform an article into some- 
thing new and different. 

As an alternative you may wish to consider entry under subhead- 
ing 9813.00.50, HTS, which provides, in part, for the free entry, 
under temporary importation bond, of professional equipment and 
tools of trade, imported by or for nonresidents sojourning tempora- 
rily in the United States and for the use of such nonresidents. U.S. 
Note 1(b), Chapter 98, Subchapter XIII, HTS, provides that for arti- 
cles admitted into the United States under subheading 9813.00.50, 
entry shall be made by the nonresident importing the article or by 
an organization represented by the nonresident which is established 
under the laws of a foreign country. Equipment under this provi- 
sion is intended to be necessary for the exercise of the calling, trade, 
or profession of a person visiting this country to perform a specific 
task. 

To qualify for entry under subheading 9813.00.50 the merchan- 
dise must be intended for use by the nonresident or for use under 
his direct supervision. The privileged entry under subheading 
9813.00.50 is personal to the nonresident, is non-transferable, and 
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terminates when he either ceases to use the imported merchandise 
or when it ceases to be used under his direct supervision. 
Holding: 

A brine freezer unit used to freeze whole herring roe for export 
may not be entered under subheading 9813.00.55, HTS, because the 
unit is not an article of special design and because the process of 
freezing is not a manufacture or production. 


(C.S.D. 89-110) 


Valuation: GSP eligibility of power mask antenna assembly. 


Date: July 12, 1989 

File: HQ 555219 

CLA-2 CO:R:CV:V 555219 BJO 
Category: Classification 


District Director of CusToMs 
El Paso, Texas 79985 


Re: Reconsideration of HQ 067017, dated March 25, 1981 (GSP eligi- 
bility of power mast antenna assembly). 


Dear Sir: 

This is in response to your memorandum of December 13, 1988, in 
which you request our reconsideration of Headquarters Ruling 
067017, dated March 25, 1981. In that ruling, we held that the com- 
ponents of an automobile AM/FM radio power mast antenna as- 
sembly were substantially transformed constituent materials of the 
antenna assembly for purposes of the Generalized System of Prefer- 
ences (GSP) (19 U.S.C. 2461-2466). 


Facts: 

The importer states that the power mast assembly is part of a mo- 
tor-driven radio antenna installed in passenger cars and light duty 
trucks. When the car or truck radio is turned on, the antenna will 
automatically extend 31 inches from the front fender from a hidden 
position. 

The power mast antenna assembly consists of three subassem- 
blies: a rod and cable subassembly, a shield tube subassembly, and a 
mast subassembly. The importer’s Mexican subsidiary will assemble 
the three subassemblies in Mexico from materials imported from 
the U.S., West Germany, and Japan, and will combine the subas- 
semblies to form the final article. In HQ 067017, we found that each 
of the three subassemblies was a substantially transformed constit- 
uent material of the power mast assembly, and that their cost or 
value may therefore be counted toward the 35% value-content mini- 
mum of the GSP. 
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The rod and cable subassembly consists of a metal rod measuring 
approximately one foot with a threaded and attached to a hollow 
plastic cable measuring approximately one yard in length. At the 
other end of the plastic cable is attached a two inch hook-shaped 
metal tube. You state that the rod and cable subassembly is no 
longer produced in the same manner as was presented to us in HQ 
067017. Formerly, the assembly of the rod and cable subassembly 
was accomplished as follows: 


1. Plastic cable imported into Mexico is wound from a 16-inch 
spool onto an 8-inch mandrel. The wound mandrel is then 
placed in an oven where the cable is annealed. The annealing 
process gives the cable additional recoiling ability which is es- 
sential to ensure sufficient cable tension for proper operation of 
the antenna. 

2. The annealed cable is then cut to length (the sample sub- 
mitted is approximately one yard long). 

3. A “music wire” measuring approximately two inches long 
is inserted into one end of the annealed plastic cable. 

4. A hollow metal tube measuring approximately two inches, 
a circular rubber drain plug, and a circular piece of felt are slid 
over the cable end containing the music wire. 

5. The cable tube/wire end is bent into a hook shape and the 
cable tube is “dimpled,” or compressed, to fasten it securely to 
the cable. 

6. The other end of the cable is swaged to decrease its diame- 
ter to allow a hollow metal coupler to“slip-fit” over it. 

7. The metal coupler, which is approximately one inch long, 
is welded to a metal rod measuring approximately one foot. A 
contact is assembled to the coupler and welded. The rod and 
coupler are then fit over the end of the plastic cable and se- 
cured by dimpling. 


An audit of the Mexican facility has revealed that the importer’s 
subsidiary no longer anneals the cable (step 1 above) nor cuts the 
annealed cable to length (step 2); those steps are now accomplished 
in the U.S. prior to shipment to Mexico. It appears that the metal 
tube, metal coupler, contact, and metal rod are pre-cut and do not 
require further fabrication prior to assembly in Mexico. 


Issue: 

Whether the rod and cable subassembly, assembled in Mexico 
from imported components as described above, is a substantially 
transformed constituent material of the power mast antenna assem- 
bly for purposes of the GSP. 


Law and Analysis: 


Under the GSP, eligible articles which are imported directly from 
a designated developing beneficiary country (BDC) may receive du- 
ty-free treatment if the sum of 1) the cost or value of materials pro- 
duced in the BDC, plus 2) the direct costs of the processing opera- 
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tion in the BDC, is equivalent to at least 35% of the appraised value 
of the article upon its entry into the U.S. See 19 U.S.C. 2463(b). 

If an article is produced or assembled from materials that are im- 
ported into the BDC, the cost or value of those materials may be 
counted toward the 35% value-content minimum only if they un- 
dergo a double substantial transformation in the BDC. See 19 CFR 
10.177. That is, the cost or value of the rod and cable subassembly 
may be included in the GSP 35% value-content computation only if 
the imported components of the rod and cable assembly—the music 
wire, plastic cable, metal wire, contact, coupler, tube, and drain 
plug—are substantially transformed into a new and different article 
of commerce, which is then itself substantially transformed in the 
assembly of the final article, the power mast antenna assembly. 

A substantial transformation occurs “when an article emerges 
from a manufacturing process with a name, character, or use which 
differs from those of the original material subjected to the process.” 
See The Torrington Co., v. United States, 764 F.2d 1563, 1568 (Fed. 
Cir. 1985). In determining whether the combining of parts or mater- 
ials constitutes a substantial transformation, the issue is the extent 
of operations performed and whether the parts lose their identity 
and become an integral part of the new article. Belcrest Linens v. 
United States, 741 F.2d 1368, 1373 (Fed. Cir. 1984). Assembly opera- 
tions which are minimal or simple, as opposed to complex or mean- 
ingful, will generally not result in a substantial transformation for 
GSP purposes. See C.S.D. 85-25, dated September 25, 1984 (HQ 
071827). 

In HQ 067017, we stated that the rod and cable subassemblies 
were substantially transformed constituent materials of the power 
mast antennas because they had been “so transformed from their 
imported state so as to constitute articles of commerce in and of 
themselves, regardless of the degree of transformation present in 
the final assembled product.” 

As stated above, the rod and cable subassemblies are substantial- 
ly transformed constituent materials only if their components have 
undergone a double substantial transformation. Accordingly, 
whether their cost or value may be included toward the 35% value 
content requirement will in fact depend on the degree of transfor- 
mation present in the final assembled product. That portion of HQ 
067017 which suggests otherwise is therefore overruled. 

We find that the rod and cable subassembly has not undergone 
the requisite double substantial transformation. Even though the 
imported component may be substantially transformed into the rod 
and cable subassembly, as we held in HQ 067017, the rod and cable 
subassembly is not thereafter substantially transformed in the as- 
sembly of the power mast antenna assembly. The assembly of the 
rod and cable subassembly into the final product appears to be sim- 
ple or minimal, rather than complex or meaningful, for it appears 
that the rod and cable subassembly are assembled into the final 
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product simply by insertion into a larger tube (the “shield tube”), 
and placing a nut on the threaded end of the wire rod. The final as- 
sembly does not appear to significantly affect the character of the 
rod and cable subassembly, nor does it appear to affect its use. Both 
before and after the final assembly, the rod and cable assembly ap- 
pears to be suitable only for use in a power mast antenna assembly. 
Finally, assembly of the rod and cable subassembly into the final 
article does not appear to cause the rod and cable to change tariff 
classification, for both before and after the final assembly, the arti- 
cle appears to be classified under subheading 8529.10.60, Harmo- 
nized Tariff Schedule of the U.S. (HTSUS) (“Parts suitable for use 
solely or principally with the apparatus of headings 8525 to 8528 
[which includes ‘radiobroadcast receivers not capable of operating 
without an external source of power, of a kind used in motor vehi- 
cles’, subheading 8527.21, HTSUS]; Antennas and. antenna reflec- 
tors of all kinds; parts suitable for use therewith; other.”). 


Conclusion: 

A rod and cable subassembly assembled in Mexico from imported 
components is not a substantially transformed constituent material 
of the radio power mast assembly into which it is finally assembled. 
Accordingly, the cost or value of the rod and cable subassembly may 
not be included toward the GSP 35% value-content minimum in de- 


termining whether the radio power mast assembly may receive du- 
ty-free treatment under that program when it is imported into the 
US. 


(C.S.D. 89-111) 


Marking: Country of origin marking of effervescent enzymatic 
cleaner tablets. 


Date: April 20, 1989 

File: HQ 731640 

MAR-2-05 CO:R:C:V 731640 jd 
Category: Marking 


Antuony D. Papcett, Esq. 

THELEN, MARRIN, JOHNSON & BrIDGES 
2300 N Street NW 

Washington, D.C. 20037 


Re: Country of origin marking requirements applicable to efferves- 
cent enzymatic cleaner tablets. 





U.S. CUSTOMS SERVICE 21 


Dear Mr. Papcetr: 

This is in response to your letter of July 28, 1988, concerning the 
country of origin marking requirements applicable to effervescent 
enzymatic cleaner tablets, a product used in cleaning and disinfect- 
ing contact lenses. 


Facts: 

According to your submission, your client sells a contact lens 
cleaning kit containing a plastic molded tray, two vials, a counter- 
insert and ten cleaner tablets enclosed in foil. The tray, vials and 
counter-insert are of U.S. origin. The tablets may be of either West 
German or U.S. origin. The majority of tablets are produced by a 
West German subsidiary of your client. The tablets are shipped to 
the U.S. in bulk, packaged in polyethylene bags and overpacked in 
cartons. U.S. tablets are used only when West German tablets are 
in short supply. 

You seek approval of the marking “Tablets made in West Germa- 
ny or the United States.” Otherwise, stocks of cleaner tablets will 
have to be kept separate and separate boxes or labels will have to 
be kept in inventory. In your opinion, your label would be “much 
more cost efficient, and would provide the ultimate consumer with 
the information required by the applicable laws and regulations.” 


Issue: 

Is a statement that the cleaner tablets in a contact lens cleaning 
kit are of either West German or domestic origin sufficient to satis- 
fy the requirements of 19 U.S.C. 1304? 


Law and Analysis: 


Section 304 of the Tariff Act of 1930, as amended (19 U.S.C. 1304), 
generally requires that every article of foreign origin (or its contain- 
er) imported into the United States shall be marked in a conspicu- 
ous place as legibly, indelibly and permanently as the nature of the 
article (or container) will permit in such a manner as to indicate to 
an ultimate purchaser in the United States the English name of the 
country of origin of the article. 

Section 134.25, Customs Regulations (19 CFR 134.25), requires 
that containers of repackaged J-List articles or articles incapable of 
being marked must be marked to indicate the country of origin of 
the contents by either the importer who repackages the articles or 
the purchaser or transferee of such articles who does the repacking, 
and that the importer must certify to the district director on entry 
that the repacked containers will be marked or that he will notify 
the purchaser or transferee of such marking requirements. 

You state that the tablets are so small and fragile that it would 
be impossible to individually mark them. In any event, the tablets 
are exempt from individual marking by virtue of 19 U.S.C. 
1304(aX(3\J) and § 134.33, Customs Regulations (19 CFR 134.33), 
since “Chemicals, drugs, medicinal, and similar substances, when 
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imported in capsules, pills, tablets, lozenges, or troches” are J-List 
articles. Articles on the J-List are exempt from individual marking, 
however the outermost container that ordinarily reaches the ulti- 
mate purchaser of a J-List article must be marked with the country 
of origin of the article. 

Section 134.32(0), Customs Regulations (19 CFR 134.32(0)), pro- 
vides for an exception to marking for articles which cannot be 
marked after importation except at an expense that would be eco- 
nomically prohibitive unless the importer, producer, seller or ship- 
per failed to mark the articles before importation to avoid meeting 
the requirements of 19 U.S.C. 1304. 

You are aware that Customs has previously approved country of 
origin statements that mention more than one country of origin on 
certain repacked articles, and you believe your client’s situation 
should receive similar treatment. However, we do not agree that 
the facts surrounding your client’s cleaner tablets are sufficiently 
similar to the facts involved in those prior Customs rulings, e.g., in- 
dustrial fasteners, fertilizer, honey and orange juice, to warrant 
such treatment. 

In the case of industrial fasteners (C.S.D. 84-56), distributors 
sourced up to 40,000 different fastener sizes and varieties from up 
to 30 different countries. Fasteners were not individually wrapped, 
or even wrapped in small quantities (such as 10 cleaner tablets), but 
rather were commingled in large kegs. The fertilizer ruling (C.S.D. 
84-50) did not discuss how many source countries were involved, 
but it is evident there were more than two types of fertilizer in- 
volved. Also, fertilizer was not susceptible to any individual wrap- 
ping during bulk storage since it was commingled in warehouse. 
Similarly, in the case of honey (C.S.D. 84-44), there were at least 
eight foreign sources and honey is not susceptible to individual 
wrapping during commingled bulk storage. 

Finally, in ruling 729523 (May 1, 1986), we did not approve a re- 
quest to allow orange juice processors to use a label that stated, 
“may contain concentrate from Florida and/or Brazil.’”’ Customs ex- 
plained its disapproval by saying that the phrase, “does not actually 
inform the ultimate purchaser of the country of origin; it merely in- 
dicates the possibility that a product may be of foreign origin. We 
believe that approval of the ‘may contain’ language would render 
the country-of-origin marking nugatory.” We believe your proposed 
statement, “Tablets made in West Germany or the United States,” 
although closer to satisfactory by absence of the word “may”, is still 
deficient since it does no more than indicate the possibility that the 
tablets may be of foreign origin. 

In contrast to the above situations, your client deals with only 
one foreign supplier, West Germany. Accordingly, we can envision 
only three possible markings for the completed lens cleaning kits: 
tablets from West Germany, tablets from the U.S., or tablets from 
West Germany and U.S. However the possibilities are reduced by 
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one when you state that, “The products contained in the [product 
name] enzymatic tablet boxes would always be either from the 
United States or West Germany.” In that case, there are actually 
only two possible ways to fill a retail box in regard to the sources of 
the cleaner tablets, and therefore, only one label necessary to be 
prepared to meet marking requirements. When the tablets are of 
USS. origin, no country of origin marking is necessary. 

We are not convinced that it would require “significant extra 
time and expense in monitoring the packaging” if you were re- 
quired to maintain separate labeling appropriate to the one situa- 
tion requiring labeling. We can well appreciate that your proposed 
marking would be more cost efficient for your client’s operations, 
however, without more concrete evidence that requiring the proper 
labeling would amount to an economic prohibition, we cannot grant 
an exception to the required labeling. 

Separate boxes could be maintained, one disclosing the presence 
of West German tablets, the other with no country of origin neces- 
sary. Alternatively, adhesive labels disclosing the West German tab- 
lets to be affixed, or not affixed when appropriate, to a standard box 
also appear to be a feasible low-cost option for your client’s 
situation. 

Holding: 

Based on the above considerations, your client’s situation does not 
qualify for an exception to marking based on prohibitive economic 
expense. Further, your proposed marking statement is unacceptable 
since it does not clearly indicate the presence of foreign made clean- 
er tablets. Contact lens cleaning kits, as described above, must be 
marked in a conspicuous place as legibly, indelibly and permanent- 
ly as possible with an unequivocal statement as to the presence and 
foreign origin of the cleaner tablets. 


(C.S.D. 89-112) 


Marking: Country of origin marking of ostrich chicks hatched in 
England from eggs exported from South Africa. 


Date: July 11, 1989 
File: HQ 731739 
MAR-2-03 CO:R:C:V 731739 SO 
Category: Other; Marking 
Mr. Peter ARNOLD 
Director, SPECIAL PROJECTS 
Bascock FLORIDA COMPANY 
Star Route A, Box 66 
Punta Gorda, Florida 33982 
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Re: Ostrich chicks hatched in England from eggs exported from 
South Africa—possible prohibition. 


Dear Sir: 

This is in response to your letter dated September 6, 1988, re- 
questing a ruling on whether the importation of ostrich chicks, in- 
cubated and hatched in England from fertilized ostrich eggs 
originating in South Africa, would be prohibited importation into 
the U.S. by the Comprehensive Anti-Apartheid Act of 1986, Pub. L 
99-440, 100 Stat. 1086, as amended by H.J. Res. 756, Pub. L. 99-631, 
100 Stat. 3515 (the Act). 


Facts: 

Under the scenario set forth in your letter, fertilized ostrich eggs 
from South Africa will be exported to England where they will be 
incubated and hatched. The ostrich chicks will be shipped to the 
U.S. where they will become part of a nascent ostrich farming in- 
dustry. You asked if the import prohibitions of the Act would apply 
to the ostrich chicks. Our decision depends on whether the incuba- 
tion and hatching of the ostrich eggs in England amounts to a “‘sub- 
stantial transformation,” thus changing the country of origin from 
South Africa to England. 


Issue: 
Whether ostrich chicks, incubated and hatched in England from 


fertilized ostrich eggs originating in South Africa, undergo a “sub- 
stantial transformation” which changes the country of origin so 
that the sanctions of the Act would not apply to U.S. imports. 


Law and Analysis: 

The Act prohibits the importation into the United States of any 
“(1) agricultural commodity or product or any byproduct of deriva- 
tive thereof [or] (2) article that is suitable for human consumption, 
that is a product of South Africa * * *.” See also 31 CFR 545.205. 
Therefore, ostrich chicks hatched in South Africa would be prohibit- 
ed from being imported into the U.S. Section 545.414, South African 
Transactions Regulations [SATR] (31 CFR 545.414), states that de- 
terminations of country of origin for purposes of this part will be 
made in accordance with normal Customs rules of origin. 

The term “country of origin” is defined in 19 CFR 134.1(b) as the 
“country of manufacture, production, or growth of any article of 
foreign origin entering the United States.” Further work or materi- 
al added to an article in another country must effect a substantial 
transformation in order to render such other country the “country 
of origin” within the meaning of these regulations. 

For a substantial transformation to be found, an article having a 
new name, character and use must emerge from the processing. See 
United States v. Gibson-Thomsen Co., Inc., 27 C.C.P.A. 267, C.A.D. 
98 (1940). In the case of National Juice Products Association v. 
United States, 10 CIT 48, 628 F.Supp. 978 (1986), the Court of Inter- 
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national Trade considered the effects, for purposes of marking, of 
domestic processing of foreign orange juice concentrate. The court 
upheld Customs determination that imported orange juice concen- 
trate is not substantially transformed when it is mixed with water, 
orange essences, orange oil and in some cases, fresh juice and either 
packaged in cans and frozen or pasteurized, chilled and packed in 
liquid form. Customs found, and the court agreed, that the domestic 
processing did not produce an article with a new name, character or 
use because the essential character of the final product was im- 
parted by the imported concentrate and not the domestic process- 
ing. The court stated that, “The retail product in this case is essen- 
tially the juice concentrate derived in substantial part from foreign 
grown, harvested and processed oranges. The addition of water, or- 
ange essences and oils to the concentrate, while making it suitable 
for retail sale, does not change the fundamental character of the 
product, it is still essentially the product of the juice of oranges.” 
Therefore, the orange juice products had to be marked with the 
country of origin of the imported concentrate. 

Holding: 

We have carefully reviewed this matter and, in accordance with 
established procedures concerning the Act, have coordinated the de- 
cision with the Office of Foreign Assets Control of the Treasury De- 
partment (OFAC). We are of the opinion that the incubation and 
hatching process in England does not amount to a “substantial 
transformation” of the South African ostrich eggs, and that the os- 
trich chicks remain agricultural products, classified under Chapters 
1 through 24, Harmonized Tariff Schedule of the United States 
(HTSUS). The processing in England is considered to be a natural 
biological consequence of the initial fertilization of the eggs in 
South Africa and not a process so substantial as to transform them 
into new and different articles of commerce. The ostrich chicks con- 
tinue to be products of South Africa and, as such are to be treated 
as prohibited articles under the Act. Such articles are prohibited 
entry into the U.S. pursuant to the partial economic embargo 
against South Africa enacted by Congress which, like other sanc- 
tions programs administered by the OFAC, occupies a unique posi- 
tion in international trade. 

This decision is applicable to all articles of South African origin 
herein discussed offered for entry for consumption or withdrawal 
from warehouse for consumption after the date of this letter. Ques- 
tions regarding this decision may be addressed to this office or: 


R. Richard Newcomb, Director 
Office of Foreign Assets Control 
Room 500 

1331 G Street NW 

Washington, DC 20220 
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(C.S.D. 89-113) 


Marking: Country of origin marking of stainless steel sink 
strainers. 


Date: June 20, 1989 
File: HQ 732009 
MAR 2-05 CO:R:C:V 732009 LR 
Category: Marking 
JosEPH F. DoNoHUE, JR., Esa. 
DONOHUE AND DoNOHUE 
26 Broadway, Suite 111 
New York, NY 10004 


Re: Country of origin marking of sink strainers. 


Dear Mr. DoNnoHuE: 

This is in response to your letters dated December 22, 1988 and 
May 26, 1989 (your file 0117-01), submitted on behalf of Action In- 
dustries, Inc., requesting a country of origin marking exception for 
certain stainless steel strainers imported through Columbus, Ohio, 
on November 23, 1988, and a ruling concerning the correct manner 
of marking future shipments. Since the request involves the inter- 
pretation of a previous Headquarters ruling, we have been asked by 
our Cleveland District office to rule on this matter. 


Facts: 

On November 23, 1988, Action imported certain stainless steel 
basket sink strainers at the port of Columbus, Ohio (entry 
#110-2113105-4). At the time of importation, each strainer was 
blister packaged for retail sale. As shown on the submitted sample, 
the statement, “Manufactured in Hong Kong for Action Industries, 
Inc.”, appears on the front left side of the cardboard backing. The 
strainer itself is not marked. On November 23, 1988, Customs is- 
sued a notice of redelivery, advising that the “item itself must be 
permanently marked with country of origin and visible after outlet 
installed in sink.” Action was advised by Customs officers in Cleve- 
land, Ohio, that the basis for the notice was T.D. 55015(3), which re- 
quires both the strainer and the “outlet” to be marked with the 
country of origin by die-stamping, etching, or other similar form of 
permanent marking. 

With respect to the pending shipment of strainers, Action re- 
quests an exception from individual marking under either 19 U.S.C. 
1304(aX(3)\D) or 19 U.S.C. 1304(a(3)(K). Evidence regarding the cost 
to mark the strainers has been submitted. Advice is also sought con- 
cerning the marking of future shipments. 


Issue: 


Whether the requirements of T.D. 55015(3), which pertain to the 
manner and location for marking the country of origin on sink 
strainers and outlets, are applicable when strainers are imported 





U.S. CUSTOMS SERVICE 27 


and sold in blister packages for retail sale to homeowners with the 
country of origin conspicuously appearing on the blister package. 


Law and Analysis: 

Section 304 of the Tariff Act of 1930, as amended (19 U.S.C. 1304), 
requires that, unless excepted, every article of foreign origin, or its 
container, must be legibly, permanently, and conspicuously marked 
to indicate the country of origin to an ultimate purchaser in the 
U.S. The primary purpose of the country of origin marking statute 
is to “mark the goods so that at the time of purchase the ultimate 
purchaser may, by knowing where the goods were produced, be able 
to buy or refuse to buy the product, if such marking should influ- 
ence his will.” United States v. Friedlaender & Co., 27 C.C.P.A. 297, 
302, C.A.D. 104 (1940) (quoted in Globemaster, Inc. v. United States, 
68 Cust. Ct. 77, 79-80, 340 F. Supp. 975-76 (1972) and National 
Juice Products Association v. United States, 10 CIT 48, 628 F. Supp. 
978 (1986). 

The regulations implementing the requirements and exceptions 
to 19 U.S.C. 1304 are set forth in Part 134, Customs Regulations (19 
CFR Part 134). Under 19 CFR 134.41(d), the ultimate purchaser is 
“generally the last person in the U.S. who will receive the article in 
the form in which it was imported .” An article may be excepted 
from marking if the marking of the container will reasonably indi- 
cate the country of origin to the ultimate purchaser (19 U.S.C. 
1304(aX(3)(D) and 19 CFR 134.32(d)). An article imported in a blister 
package for retail sale to the ultimate purchaser would generally be 
excepted from individual marking under these provisions. 

In T.D. 55015(3), which published Customs Circular Letter No. 
3103, dated December 7, 1959, Customs ruled that sink strainers 
and outlets must be legibly and conspicuously marked with the 
country of origin by means of die stamping, etching, or other simi- 
lar form of permanent marking. The decision also requires that the 
marking on the strainer shall be in a position where it can be seen 
when the strainer is nested in the outlet, and that the marking on 
the outlet shall be in a position where it can be seen after the outlet 
has been installed in the sink. (The strainer is the removable basket 
which is placed into the outlet. The outlet is the piece which is per- 
manently installed into the sink.) 

Although the decision does not specifically state, T.D. 55105(3) 
was apparently based on the rationale that the ultimate purchaser 
of the sink strainer and outlet is the homeowner and not the install- 
er of these items (e.g., the plumber or home builder). As such, the 
only methods of marking that would survive the installation of the 
outlet and strainer, would be those methods mentioned in the deci- 
sion. Moreover, the homeowner would not see the country of origin 
marking unless it appeared in a location which remained visible af- 
ter the strainer and outlet were installed. 
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As evidenced by the fact that the strainers imported by Action 
were packaged individually in blister packages and by the fact that 
the strainers are imported without an outlet, it is apparent that the 
strainers are for retail sale to the ultimate purchaser (i.e., the 
homeowner) and not for sale to the plumbing or building trade. The 
blister packages are obviously intended to remain with the article 
through its retail sale to the ultimate purchaser. In such circum- 
stances, notwithstanding T.C. 55015(3), we find that the strainers 
are excepted from individual marking pursuant to 19 U.S.C. 
1304(aX3)D) and 19 CFR 134.32(d) because the marking of the con- 
tainers (i.e., the blister packages) will reasonably indicate the coun- 
try of origin to the ultimate purchaser. 

In any case where individual marking is required (for example, 
where the strainers are imported in bulk), the requirements of T.D. 
55015(3) are applicable. The strainers may be marked either on the 
flat bottom of the inner surface of the strainer or on the flat surface 
of the top of the center pole, as illustrated by lines 1 and 2, respec- 
tively, on your Exhibit 4. 

Holding: 

Sink strainers imported in individual blister packages for retail 
sale to homeowners for their own use are excepted from individual 
marking pursuant to 19 U.S.C. 1304(aX(D\(3) and 19 CFR 134.32(d). 
In such circumstances, the requirements of T.D. 55015(3), pertain- 


ing to the method and location of marking individual sink strainers 
and outlets, are not applicable. 
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